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In a free and democratic society, there are two conflicting public interests.  One has to do with civil liberties and the protection of the individual from state interference with the enjoyment of his or her property. The other, competing interest lies in the protection of the public by the state by effective detection of crime and the prompt apprehension and conviction of offenders.  Both needs must be met, and balanced appropriately, in order to sustain a nation’s democratic governance, that is to say the willingness of the people to submit themselves voluntarily to the power of its governing body.  In a peaceful, democratic society, which is pluralistic and participatory, police are required only to address the extreme dissenters. Everyone is accountable to someone, whether politically or legally. There can be no democracy without a functioning court system. “Essential is a legal and institutional framework, which includes the rule of law, an independent judiciary, honest and open government, respect for human rights and the subordination of military force to civil authority”
.

Perceptions of inequality can affect a government’s ability to govern people. A Charter of Rights granting citizens certain specific rights may make the people more apt to subject themselves to the criminal process and the government’s rule in general.  Laws must also be fundamentally fair. Over the years laws have generally moved towards more liberal thinking and away from things like whipping. Conditions in which prisoners are housed have been greatly improved. The focus has shifted, as governments become more civilized, to rehabilitating prisoners for their ultimate release into the community. People are easier to govern where conditions are fair and tolerable. If a person is wronged, the public view may be that retribution is important, but that torture is not.  The view of the community must prevail over the view of the individual in individual cases. 

It has been recognized for centuries that the criminal law fulfils one of the highest purposes of organized society. The criminal law operates at three different stages: law-making (denouncing and prohibiting certain actions); trial (condemning in solemn ritual those who commit them); and punishment (penalizing offenders). This, not mere deterrence and rehabilitation, is what we get from criminal law – an indirect protection through bolstering our basic values. The Crown is involved in the latter two stages: trial and punishment.

The trial stage begins with the laying of the charge and the investigation. The importance of the early stages of the criminal process cannot be overstated. Much of this importance arises from the nature of criminal law itself, its great worth as part of the fabric of a community and a nation. However, it must be recognized that the criminal law is not the only, and often not the ideal, tool in molding civil behavior. In the Martin Report, it was noted that:

The importance of the early stages is even greater arising from axiom that the criminal law is to be used sparingly, because it is blunt and costly. Blunt because it cannot have the human sensitivity of institutions like the school, the church or the community, and costly since it imposes suffering, loss of liberty and great expense. It is not the only way of bolstering values, and often not the best way. In addition, it is always capable of being used oppressively, or of appearing to be used oppressively. Abuse or misuse of the criminal law is always a matter of grave concern. At earliest stage the criminal process has its widest impact, when there is the greatest number of accused persons, victims, witnesses, police, defense, Crown and support persons involved. This is where policy has the greatest potential to enhance or damage the reputation of the administration of criminal justice. Fair dispositions through early guilty pleas depend to a great extent on responsible charging decisions, the timing and quality of disclosure, and the diligence and integrity of both Crown and defense counsel in arriving at early resolution. Independent professional judgment within context of adversarial system, where judicial supervision is necessarily limited, and therefore the decisions of counsel are often determinative. Competency and responsibility of counsel are paramount. 
 

In order to command public confidence and respect, the administration of criminal justice must operate fairly, with integrity, and with such reasonable expedition as is consistent with the other objectives of the criminal justice system. The police, Crown and defense counsel and the judiciary are all integral parts of the criminal justice system, although they perform different roles. In discharging their respective functions, it is the duty of each to act responsibly and with integrity. In a truly adversarial system, criminal proceedings are in large measure driven by the actions of counsel on behalf of the Crown or the defense. 

Prosecutions and trials, as long as they are held under strict fair trial guarantees, are a necessary and even desirable ingredient in any serious effort at accountability.
 It is Crown counsel, perhaps in consultation with the police and the victim, who decide what charges are to be taken to court.

The Attorney General, as an institution, plays an important role in maintaining the balance between the government and the individual, striving for justice and contributing to a nation’s democratic governance. The key is to create a system that is inherently fair, that appears fair to citizens, and that instills and maintains public confidence. The practices within the Ministry of the Attorney General, or Prosecution Service, across the country, or province as the case may be, must therefore be uniform in application.  Crown counsel must make decisions as to the conduct of trials in which the public interest in achieving justice is the dominant factor.  

Independent prosecutorial discretion is key to the proper functioning of the Prosecution Service and the administration of justice as a whole for two reasons. First, comprehensive discretion necessary to appropriately respond to infinite variety of circumstances that may lead to an allegation of criminal wrongdoing; second, it is necessary to preserve and perpetuate sensitivity in the administration of criminal justice to unique local conditions, practices and needs. 

Identifying Core Values

An important first step in structuring the framework of a justice system, and in turn a Prosecution Service, and is to identify the communal values, individual rights and responsibilities that are to be balanced therein. For instance, life, liberty and the pursuit of happiness; freedom of speech; intolerance for killing by the state or by the individual
; fundamental fairness; equality under the law. 

Identifying the objectives of the criminal justice system is also important. Two that come to mind as two of the most important are treating accused fairly and satisfying needs of victims. This means balancing at every step from policy-setting to the courtroom. The public interest must be considered at every step as well. 
It is right to say that nation’s laws must reflect society.  Procedure must be clearly-defined, fair, in accordance with the rule of law. The importance of keeping a record of proceedings and maintaining open courtrooms cannot be overstated. In order to maintain public trust, not only must procedure be fair, but the public must be kept informed about what is happening, and feel that they are participants in the process. Basic rights must be respected. Other factors enhancing the truth-seeking capacity of the trial and the public confidence in the administration of justice, such as the privacy of witnesses, should also be built into any system. 

The criminal justice system must be transparent, and “it is of fundamental importance, that justice should not only be done, but manifestly and undoubtedly seen to be doing”
. The Prosecution Service plays an important role in seeing that these values are honored, and that the rights of the individual are not infringed. 

True autonomy for an Attorney General must go in hand with accountability. Although Crowns should be independent and entitled to exercise their discretion, a system of checks and balances can ensure the proper exercise of any power. Thus, Crowns need to be made answerable to the community through a Director or leader of some kind who is directly answerable to the public.
   In Ontario, the status of the Attorney General vis-à-vis other members of the Legislature is unique. In keeping with the principle of independence of the Crown, the Attorney General sets policy rather than supervising individual cases. A distinction may be drawn between not liking the outcome of a particular case versus a person not following the law. The Attorney General is answerable to Legislature, and there is a limited scope of judicial review under s. 7 of the Canadian Charter of Rights and Freedoms. 

There is no single ideal prosecutorial model, but the model selected must be developed through orchestrated effort and followed though to its implementation and evaluation. First, the Ministry’s goals and desired role must be identified within the framework of its core values and mandate.
  Then, care must be taken to identify the tools available and use them to reach the goals.

The Attorney General should strive to maintain inherent fairness in system, the perception of fairness in system, confidence in the system by citizens, and accountability.   Specific goals should include geographic consistency of policy, objectivity, good relationships with other agencies, representativeness, accessibility, and efficiency. Problems within Prosecution Services identified by the JSCA’s Comparative Reports should also be addressed
 by:

· putting a dynamic, charismatic leader in a leadership roles within the Prosecution Service, to lead a team setting the goals and priorities of the Ministry vis-à-vis the community it represents
; 

· investing resources in the early stages of the criminal process, screening out minor crime from the serious,  making better use of diversionary alternatives to prosecution for first offenders and shortened procedures
;

· developing consistent Ministry policy, making the Crown “one and indivisible”;  

· creating comprehensive continuing education programs for prosecutors;

· educating police (constitutional rights, accurate note-taking, etc.);

· developing and maintaining relationships with other agencies (police, victims groups, press, etc.);

· community involvement; and

· hiring good people and give them discretion.

Counterproductive measures may include too much supervision, lack of accountability, failure to work on strengthening relationship with police, focusing on teams rather than on public interest, too much hierarchy, nepotism and “favoring friends”
. 

Above all else, the most important resource necessary to achieve these goals is good people. The Ministry must select bright, talented, incorruptible, compassionate and honorable lawyers, detached from partisan politics, and place them in positions with protected tenure. 

Integrity is paramount, and is highest professional duty of both Crown and defense counsel as officers of the Court. It is the essence of a police officer’s oath of office
. Without integrity, no system of justice, no matter how ingeniously designed and lavishly funded, can function. This is so because no matter what systems in place, rules and guidelines are subject to interpretation and are predominantly self-regulating. 

Crown counsel’s role in Canada, like in England, is two-fold:

1. as an advocate, prosecuting vigorously those accused of crime, and on other hand 

2. As a minister of justice, to ensure that the power of the State used only in pursuit of impartial justice. 

At times reconciling these functions may be challenging, but both are important – one keeps the other in check. This is consistent with the long-standing principle that the Crown’s role is not to gain a conviction at all costs, but to seek the truth and present all relevant evidence to the trier of fact. In Boucher v. The Queen, [1955] S.C.R. 16, Mister Justice Rand of Canada’s Supreme Court said the following:

It cannot be over-emphasized that the purpose of a criminal prosecution is not to obtain a conviction, it is to lay before a jury what the Crown considers to be credible evidence relevant to what is alleged to be a crime.  Counsel has a duty to see that all available legal proof of the facts is presented: it should be done firmly and pressed to its legitimate strength but it must also be done fairly. The role of prosecutor excludes any notion of winning or losing; his function is a matter of public duty than which in civil life there can be none charged with greater personal responsibility. It is to be efficiently performed with an ingrained sense of the dignity, seriousness and justness of judicial proceedings. 

This highlights the importance of defining the scope of the Ministry’s role within the justice system.   

Crown-Police Relations

In most reformed Latin American countries, as in the United States’ D.A. system, it is the Crown who conducts the investigations and lays charges. An alternative to the Crown conducting the investigation is to adopt an impartial role, like the role played by the Crown in Canada.  

Presenting an impartial case by remaining at arms-length from the investigation is part of the Crown’s responsibility as a “minister of justice” and not simply a zealot. The Crown’s responsibility in this alternative system is to identify what types of info may be needed for the prosecution and send the police to obtain it. A District Attorney, on the other hand, needs to look at how to go about getting the evidence, which borders on police investigative techniques.  In Ontario, in cases where the Crown is asked to provide advice on complex legal matters, such as wiretap applications, during the course of an investigation, Crown policy dictates that the investigative Crown not be the prosecuting Crown. 

Ideally, the Crown and police would exercise their mutually independent discretion, the thought being that giving authority for investigative functions of government to same people who are going to conduct the criminal process is foreign to the spirit of justice. The advantage of separating the investigative and prosecutorial functions is that it provides an important safeguard against the misuse of both. Also, inserting level of independent review between investigation and any prosecution also helps ensure both are conducted more thoroughly and thus more fairly. Police and Crown can each focus on their particular areas of expertise.  

However, this separation places some important responsibilities on police as well. Most importantly, Crown entitled to rely on police, as investigative source of most of information relevant to guilt of innocence of an accused person, to bring forward accurately and completely whatever has a bearing on the case. It can be difficult for police to reconcile responsibility to respect legal rights of individuals with effective detection of crime.  It is important that they seek advice of senior, more experienced officers or Crown counsel, where practical. A charge would be laid when the police officer has reasonable grounds to believe, and does believe, that the accused has committed the offence for which he is charged. However, once a charge is laid, an important aspect of Crown’s responsibilities is to maintain impartial independence from police, and objectivity that police officer may no longer have, due to their minds having been made up in the course of the investigation.   Having Crown at arm’s length from police investigation could avoid problems reported in first Comparative Report that police logic permeates prosecutor’s office.  

The D.A. system may be a better solution for countries where the police cannot be depended on; however, where police officers are well-trained, good people, those involved in first-line response may be the best ones to be collecting evidence and taking statements from witnesses. The Crown may provide important advice to police during the conduct of the investigation, while maintaining objectivity by having others assigned to the prosecution (division between roles of barrister and solicitor).

Whatever the role played by police and Crown, it is important to have good relationship between them and to foster a spirit of cooperation.
 To this end, a “court officer” from the police force may be appointed to work in the Crown’s office to assist with preparation and handling of case briefs, facilitate liaison between the Crowns and police, and to conduct certain aspects of the investigations.

Crown-Victim Relations

Despite the massive shift across Latin America to the “accusatory” system, the victim still appears to be viewed as the corollary to the accused in most cases.  In a truly adversarial system, it is the community, or the state, versus the accused person – not the victim versus the accused. Countries need to fundamentally shift the focus of their criminal law in order to strengthen the confidence of the public in the criminal justice system.  Firmly establishing that an offence against an individual person is actually an offence against the community (or the state) takes the pressure off the individual victim and places the focus on the public interest. The result may also be to decrease the victim’s status in the case as against both the accused and the Crown. The victim would become just one of potentially many witnesses in a case – although usually the most important witness. They would usually be the first person to report the crime to the police or Crown, as the case may be, but the police/ Crown investigate and lay any charges. The right of the victim to appear before a “guaranty judge”, however, if dissatisfied with the degree to which he or she was kept informed by the Crown, or if they disagree with a decision a Crown has made to stay proceedings, would likely be extinguished.

The criminal and civil law should also be kept separate to the extent possible. As the focus shifts to state v. individual instead of victim vs. individual, private prosecutions should become rare
. This is so not only to take the pressure of launching proceedings off victims, but also for the defendant's sake, as protection of the his/her rights is not possible in private prosecutions. Private individuals should be able to complain to court directly however, in order to maintain checks and balances and prevent abuses of authority by public officials through failure to prosecute where warranted. Sometimes the interests of the Crown and victim diverge. The presence of the Crown is necessary to ensure that, in the event of such divergence, the public interest prevails. Thus, it is important that the Crown never take his or her instructions directly from the victim. The victim may seek independent legal advice and take other steps within the framework of the criminal or civil law if they choose. 

Criminal trials should not be used as means to recover civil debts. One exception to this may be, in appropriate cases, the ordering of restitution by the accused to the victim as part of the sentence upon a finding of guilty. These restitution orders may be enforced in civil court like a civil judgment, but are made without requiring the victim to do anything other than testify as to the amount of the damage and providing appropriate supporting documentation where necessary. Perhaps the definition of “victim” could be looked at too. Why, in a murder case, may only people with specific legal relation to the victim be considered a victim? Why not anyone who is affected by the offence? Perhaps the relaxing of certain concepts could be considered in order to make the criminal law fairer. Flexibility is important in addressing the needs of those wronged by criminal activity.

The relationship between the Crown and victim is very important. Although it is the Prosecution Service in most cases that is responsible for victim support, programs may be set up where a victim’s needs are dealt with by appropriate professionals, and appropriate referrals made to psychological counseling for legal consultation, separated to a certain degree from the victim’s role as a witness in the case. This allows the Crown Attorney to restrict his or her discussions with the victim to issues pertaining to testifying, the consequences of guilty plea and sentencing submissions, or withdrawing the charge as the case may be. 

Relations with Judiciary

A third relationship that must be maintained is the relationship between the Crown and the judiciary. Although the judiciary must keep a healthy distance professionally from both Crown and defense, in order to maintain the appearance of propriety and avoid any undue influence, the Crown should make itself dependable in terms of always providing the Court with accurate, complete statements of law and in assisting the Court in other ways where appropriate. 

The Press

Finally, a word on the Crown’s relationship with the press.  Newspapers and other news media entities can undermine the courts or a political administration. They may in many cases not be independent. Like other institutions that may affect the administration of justice, good press depends on good people as well. Maintaining good relations with the press can be an important aid to keeping the public informed and maintaining confidence in the justice system.   In cases where the press simply cannot be counted on to provide fair coverage, or to counterbalance bad press, the best solution is the policy of open public courtrooms. This means truly open, such that with appropriate security checks, anybody should be able to walk into any courtroom at any time.

Sound Organization and Management 

The second part of setting up a strong, adequate prosecutorial system is looking at how the organization is structured. Not just rules but practices, attitudes, ethics, sensitivity, and sound organization and management. There is an intimate connection between sound procedure and just results. This means reducing bureaucracy, red tape, unnecessary paperwork, duplicitous tasks, and breaking down hierarchy where possible. 

Specific structural goals may include standardizing Crown briefs, evidentiary Notices and disclosure of allegations; uniformity in case handling (unity, identity and centrality); common technology, allowing for computerized case briefs and case management systems, perhaps a central registry and/or e-filing. Decisions may be made system-wide on the how cases should be assigned
; what areas of the law require designated expert prosecutors; and the creation of centralized training, perhaps also offering training to police. 

The Attorney General should issue guidelines that emphasize matters of concern, while allowing for the responsible exercise of discretion by Crown counsel in light of the particular circumstances of the case at hand. A comprehensive set of rules governing process (or this stage of process) would be impossible to write, and any such attempt would be inevitably unwieldy and counterproductive to administer. Furthermore, taking a rule-oriented perspective overlooks other more sensitive and effective ways of regulating human behavior. Often there is no substitute for education, experience, reason, professionalism and common sense. There is certainly no substitute for integrity.  Fixed rules can also be too inflexible, unable to respond to changing conditions. But directives binding the discretion of Crown counsel in the conduct of a case should be few and far between. Directives/guidelines should not restrict but rather confirm prosecutorial discretion, and educate the reader as to the manner in which the discretion may be exercised.

Aiming for Efficiency without Sacrificing Basic Principles 

Delay in getting to trial can be the primary source of frustration for people in some countries, especially those where bail tight. Procedures should be implemented or modified to maximize the efficiency of the Courts, and to reduce delay in bringing matters to trial. For example, a coordinated court and case management system should be developed and implemented; incentives may be created to encourage the use of alternative dispute resolution; procedures may be simplified to reduce the use of bureaucratic, antiquated paper-dependent procedures. 

The following three initiatives were studied in-depth by an advisory committee to Ontario’s Attorney General, known as the Martin Committee, in 1992, and incorporated into Crown policy in the years that followed. The initiatives require investment of prosecutorial time in the early stages of the criminal process, but have the potential to greatly reduce the number of cases going to trial and the length of time they take to get there. Each works not independently but rather jointly, bolstering the effect of the other initiatives. Screening streamlines disclosure, which in turn permits more wide-ranging and informed resolution discussions. Resolution discussions also assist in streamlining ongoing disclosure requirements.

1.
Charge Screening (“vetting”)

Charge screening involves an independent, methodical review of evidence, by experienced Crown counsel, according to specific criteria, to determine whether or not a prosecution should continue, and is done at the very early stages of a prosecution.  This allows the weak or minor cases to be eliminated before the expenditure of significant funds in the prosecution, and identifies cases where abbreviated procedures may be appropriate. It also provides the Crown with an opportunity, without the case being assigned to a specific Crown, to identify weak areas in the evidence and take steps to strengthen those areas. Charge screening requires more Crown time spent out of court; however, in most cases half an hour of Crown time upfront may save several hours of judicial, administrative, police, witness, prosecutorial and publicly funded defense time later on. 

Some Issues to Consider:


· what information is required to conduct the review;

· what standard of review is to be applied;
 

· aside from strength of evidence, what public interest factors are appropriate to consider;

Differential treatment of accused can be justified by various public interest factors that are or are not present in each case (key is to determine what are legitimate “public interest factors” and what are not. For instance, the gravity of incident; the need to maintain public confidence and public order; national security and international relations; and alternatives to prosecution. Political consequences must play no role whatsoever in order to maintain public confidence in administration of justice, and should not appear to play any role whatsoever. The status of the accused or victim in community should also not be considered.  

2.
Disclosure 

Full disclosure means providing the accused with a copy of all relevant information gathered during the course of the investigation, whether inculpatory or exculpatory, including statements, photos, videos, police notes, results of forensic testing, and criminal convictions of witnesses. Initial disclosure takes place in the very early stages of the investigation, and the Crown has an obligation to provide continuing disclosure as more evidence comes to light. Disclosure is essential to ensuring accused able to exercise his constitutional rights to a fair trial and to make full answer and defense. It also leads to shorter trials, avoids unnecessary attendance of witnesses, can facilitate resolution discussions, the withdrawal of charges where appropriate, and guilty pleas. 

Some Issues to Consider:

· Exact scope of disclosure obligations, and exemptions for such things as Crown work product, correspondence, case preparation notes;

· Who should pay for disclosure;

· What remedies should defense have for the Crown failing to disclose information;

· Should there be a reciprocal defense disclosure obligation;
 

· Withholding or delaying disclosure where Crown has reasonable cause to believe it is necessary to protect identity of informant or investigative techniques;

Although fairness requires the Crown prosecutor to disclose to the accused the case he has to meet, and any evidence in the Crown’s possession or control that is favorable to the accused, the Crown must also balance privacy of innocent people and protection of safety of witnesses. Defense counsel may have ethical and legal obligations pertaining to the release of disclosure material to the public, especially in highly-sensitive cases like sexual assault investigations. 

3.
Resolution Meetings 
Resolution meetings consist of discussions between Crown and defense counsel to narrow the issues for trial; discuss things such as time requirements of the case or any special applications to be brought; and explore the possibility of a guilty plea to the charge, or, where appropriate, pleas of guilty to lesser charges.
  A resolution meeting should ideally be held as soon as possible after disclosure is received, and before setting a trial date, in order that cases are not unnecessarily set for trial, and that the court receives accurate time estimates for those cases set for trial. Resolution meetings benefit not only the accused and the victim but the system as a whole. The prompt resolution of criminal matters through early guilty pleas shows that a system is operating efficiently. Financially, a small investment upfront saves more time and money later on.

Some Issues to Consider:

· Role of judge in discussions, if any;

· Role and input of victim;

· Should the meetings be recorded;
 

· Limitations;

· Whether any credit on sentence should be given for guilty plea;

The concepts of bartering and justice are two very different ideas. However, pre-trial discussions to narrow the issues can be fruitful and foster justice. When conducted properly, they benefit not only accused, but also victims, witnesses, counsel and the administration of justice generally. They permit the criminal process to be more sensitive to circumstances of participants’ lives than formal trial. However, there need to be certain limitations. Dispositions must be fundamentally fair, and represent an acceptable reconciliation of the interests of the accused and the community. Conviction and sentence must still be done in open court in order to record facts upon which plea is based and satisfy the need for public accountability of the process.

Financial Considerations

Other issues that may enhance or detract from an adequate Prosecution Service include remuneration of the Crowns. The pay must be competitive and in-line with the judiciary and leading defense counsel, but not so high that people are drawn to the job simply for the money. Hiring, promotion and rewarding merit are important considerations.  The scheduling and assignment of cases must be done with a view to enabling Crowns to develop expertise in an area without leading to burnout. 

The implementation of changes to Prosecution Services or any other institution must accord with sound principles and emphasize practical concerns. It goes without saying that the suggestions considered or adopted must be tailored to meet the needs of each jurisdiction. The goal of any and all changes should be to perpetuate and maintain the highest standards in the administration of criminal justice. Thus, it is not sufficient merely to increase spending in order to make the changes necessary to create a fair and efficient judicial system. Channeling more resources through inefficient institutions that lack transparency and do not coordinate with each other is not viable; rather, increases in justice sector spending must be accompanied by real institutional reforms. These reforms must lead to transparency, greater coordination within and among institutions, increased accountability and permanent monitoring of the impact of the reforms.  

Challenges may include a resistance to change. Certain people or groups may not be motivated to adapt to new procedures, improve communication and look at alternatives. Some groups may feel threatened or see their power dwindling. Another hurdle may be a country’s willingness or ability to commit the resources required at the outset. It bears saying that the benefits of reduced volume due to specific initiatives can more than offset costs in the long-term. The importance of a well-functioning criminal justice system to democratic governance is such that, although some countries may say they cannot afford to make the changes, it might be argued that they cannot afford not to.  

Importance of Fostering Cooperative Spirit.

The Crown is only one player in system, and cannot change system alone. Nor will reforms to the Crown system alone ensure that system-wide goals met. Together with the police, defense counsel and judges, Crown counsel are an integral part of justice system. Each has a duty to his or profession and country to act responsibly and with integrity.  Active cooperation between each of the justice system’s participants – Crowns, Defense counsel, Police, and the Judiciary – none of whom can be controlled by any of the others, is essential.  

As Barbara Mills, Q.C., Director of Public Prosecutions in England said in 1991/2: 

Each part of the system must retain its own identity and independence, but must recognize that the parts are also interdependent. Isolation of any one part will risk damage to the smooth operation of the whole system.

Everyone must work together toward joint goals for a just, peaceable, democratic society, and the success of each part depends on the success of the whole.
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� Thus, the law will not go after philosophers and essay writers, but rather killers and persons committing other anti-social acts hurting other individuals. 





� Lord Hewart, C.J. in R. v. Sussex Justices, (1923) 93 L.J.K.B. p. 129 at 131.





�  In a true democracy, it may be presumed that a leader who does not keep his or her promises, or who is not honest and fair, is not going to be re-elected.





In Ontario, Crown Counsel is accountable to the Attorney General, who is appointed by the Premier, leader of the Provincial Government. In turn, the Premier is accountable to the electorate.  





� In Venezuela, the role of Public Prosecutor is set out as to ensure constitutional rights in judicial processes are guaranteed; ensure smooth function of administration of justice and due process; organize and direct investigations; “exercise penal actions on instances where intent  or prosecution are not necessary, apart from exceptions established by law; try necessary actions so as to make effective civil, labor, military, penal, administrative or disciplinary liabilities in which civil sector personnel may have incurred due to their functions.





� Problems identified included insufficient internal leadership; maintaining old system routines; insufficient use of abbreviated procedures; and failure to exercise discretion in deciding what cases to take to trial.


 


� Or appointing an Advisory Committee to study and provide recommendations for initiatives in the criminal process. Making advisory committee member’s unpaid volunteers from various arms of the legal system, required to keep their full-time professional commitments, may ensure participants are acting in interests of system as a whole and not in their own financial interests. 





� Some specific measures will be explored later in the paper.





� This was a problematic factor identified by the Second Comparative Report in the judicial and ministerial, as well as prosecutorial appointment process in Guatemala.





� See Law Society of Upper Canada’s Rules of Professional Conduct and Ontario’s Police Services Act, for example.





� In some countries, such as El Salvador, the Second Comparative Report seems to indicate that the Crown’s relationship with police is lacking, leading to very low quality of investigation. 





� In Canada, there is still a mechanism for launching private prosecutions between citizens, but the Crown has a duty to intervene and either withdraw or take over the prosecution of indictable matters. 





� Some countries, like Chile, use a rotation system; others, like Ecuador, have no single system; rather, the practice varies from region to region. In Quito and Guayaquil (both in Ecuador), for instance, work is divided according to subject matter, while in Cuencas (Ecuador) there is a computer system for distributing work among public prosecutors.





� Different thresholds include: “prima facie case” (not assessing witnesses’ credibility, nor defenses); “substantial likelihood of conviction”; “reasonable prospect of conviction” (Australia, Ontario Canada); “realistic prospect of conviction” (English Prosecution Service); “admissible evidence probably sufficient to obtain and sustain a conviction” (U.S. federal prosecutors); “legally and morally convinced accused committed the crime and reasonably satisfied of conviction;” “51%” (Director of Public Prosecutions in England past, etc.  





� Reciprocal defense disclosure requirements were found not to violate the due process clause of U.S. Constitution in Williams v. Florida, 399 U.S. 108 (1970).





� Guilty pleas not only save the community money, but they save witnesses and victims the additional trauma of testifying. The importance of an accused accepting responsibility for crime plays an important role in the rehabilitation process to the extent that it may indicate true remorse.





� In Ontario, it was recommended that the judge should not “broker” deal but may assist in resolving issue of sentence by expressing an opinion as to whether a proposed sentence is too high, too low, or within an appropriate range.





� The victim should be consulted and their wishes given consideration, but the victim should not be allowed to control the prosecution.





� Recording may inhibit frank discussions, so better not to officially record absent exceptional circumstances. Each party should take notes.





� For instance, the Crown should not accept a guilty plea where he or she knows accused is innocent; where Crown knows it will never be able to prove a material element of offence charged, it may accept a plea of guilty; however, it has an obligation to disclose to defense; positions not to be formulated purely for expediency; effect of agreement on co-accused to be considered, etc.
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